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GENERAL EXPLANATORY NOTE 

[ ] Words in bold type in square brackets indicate deletions from the principal Act 

______ Words underlined with a solid line indicate insertions into the principal Act 5 
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Notes to this Draft 

This draft proposes amendments to the Companies Act, 2008 to–– 

(a) better provide for the administration of the principal Act, and in particular to 

establish a proper foundation for certain necessary regulations; 5 

(b) continue the mechanisms established under section 335 of the Companies Act, 1973 

to allow for the transfer of registration of foreign companies to the jurisdiction of the 

Republic; 

(c) address significant errors, infelicities and ambiguities that could result in 

misapplication of the principal Act in a manner contrary to its underlying policy; and 10 

(d) correct various numbering, spelling, punctuation, reference, alignment and 

typographical errors in the text. 

A Table of Changes is appended to the end of this Bill, setting out a complete list of all 

provisions of the Companies Act, 2008 affected by amendments proposed in this Bill. 
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BILL 

To amend the Companies Act, 2008 (Act No. 71 of 2008, hereinafter ‘the principal Act’)to 

better provide for its administration, and in particular to establish a proper foundation for 

certain necessary regulations; to continue the mechanisms established under section 335 of 5 

the Companies Act, 1973, which allow for the transfer of registration of foreign companies to 

the jurisdiction of the Republic; to correct certain errors resulting in inconsistency, 

disharmony and ambiguity in the principal Act that could result in misapplication of the 

principal Act in a manner contrary to its policy; to correct various numbering, spelling, 

punctuation, reference, alignment, typographical and other patent errors in the text of the 10 

principal Act, and for related matters. 

BE IT ENACTED BY THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA, AS FOLLOWS: - 

�
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Part 1 – General Provisions, Interpretation and Amendments affecting Chapter 1 of the 

Principal Act 

1. Definition of principal Act,short title and commencement of Act 

(1) In this Act, “principal Act” means the Companies Act, 2008 (Act No. 71 of 2008). 5 

(2) This Act is called the Companies Amendment Act, 2010 and comes into operation 

on the date on which the principal Act comes into operation in terms of section 225 

of that Act. 

2. Amendment of definitions and expressions used in the principalAct 

(1) Section 1 of the principal Actis hereby amended–– 10 

(a) by the insertion, immediately before the definition of “advertisement”, of the 

following: 

““accounting records” means information in written or electronic form 

concerning the financial affairs of a company as required in terms of this Act 

including, but not limited to, purchase and sales records, general and 15 

subsidiary ledgers and other documents and books used in the preparation of 

financial statements;” 

 “ “acquiring party”, when used in respect of a transaction or proposed 

transaction, means a person who, as a result of the transaction, would directly 

or indirectly acquire or establish direct or indirect control or increased control 20 

over all or the greater part of a company, or all or the greater part of the assets 

or undertaking of a company;” 

(b) by the insertion, immediately before the definition of “alterable provision”, 

of the following: 

 ““all or the greater part of the assets or undertaking”, when used in respect 25 

of a company, means–– 
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(a) in the case of the company’s assets, more than 50% of its gross assets at 

fair market value, irrespective of its liabilities; or 

(b) in the case of the company’s undertaking, more than 50% of the value of 

its entire undertaking, at fair market value;” 

(c) in the definition of “amalgamation or merger”, by the substitution,for 5 

paragraph (b), of the following: 

“(b) the survival of at least one of the amalgamating or merging companies, 

with or without the formation of one [ore]or more new companies, and 

the vesting in the surviving company or companies, together withany 

such newcompany orcompanies, of all of the assets and liabilities that 10 

were held by any of the amalgamating or merging companies 

immediately before the implementation of the agreement;” 

(d) by the insertion, immediately before the definition of “audit”, of the 

following: 

““asset”  means a resource controlled by an entity as a result of past events, 15 

and from which future economic benefits are expected to flow;” 

(e) by the substitution for the definition of “audit” of the following: 

“ “audit” has the meaning set out in the Auditing Profession Act, but does not 

include an “independent review” of annual financial statements, as 

contemplated in section 30 (2)(b)(ii)(bb);” 20 

(f) by the substitution in the definition of “auditor”, for the expression “Auditing 

[Professions] Act”, of the expression “Auditing Profession Act”; 

(g) by the substitution, for the definition of “Banks Act”,of the following: 

““Banks Act” means the Banks Act, [1993 (Act No. 124 of 1993)]1990 (Act 

No. 94 of 1990);” 25 
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(h) by the substitution in the definition of “company”, for the opening phrase, of 

the following: 

“ “company” means a juristic person incorporated in terms of this Act, a 

domesticated company,or a juristic person that, immediately before the 

effective date––” 5 

(i) by the substitution, for the definition of “convertible securities”, of the 

following: 

“ “convertible[securities]”, when used in relation to any securities of a 

company,means [any]securities [of a company]that may, by their terms, be 

converted into other securities of the company, including––  10 

(a) any non-voting securities issued by [a]thecompany and which will 

become voting securities–– 

(i) on the happening of a designated event; or 

(ii) if the holder of those securities so elects at some time after 

acquiring them; and 15 

(b) options to acquire securities to be issued by the company, irrespective of 

whether[or not]those securities may be voting securities, or non-voting 

securities contemplated in paragraph (a);” 

(j) by the insertion, immediately before the definition of “director”, of the 

following: 20 

“ “creditor” means a person to whom a company is or may become obligated 

in terms of any liability or other obligation that would be required, in terms of 

section 4(2)(b)(i), to be considered by the company if it were applying the 

solvency and liquidity test;” 

(k) in the definition of “distribution”, by–– 25 
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(i) the substitution,for the opening phrase of paragraph (a), of the 

following: 

“(a) transfer by a company of money or other property of the 

company, other than its own shares, to or for the benefit of oneor 

more holders of any of the shares of that company or of another 5 

company within the same group of companies, whether––” 

(ii) the substitution in paragraph (a), for the opening phrase of sub-

paragraph (iii), of the following: 

“(iii) [is]as consideration for the acquisition––”  

(iii) the substitution, for paragraph (c), of the following: 10 

“(c) forgiveness or waiver by a company of a debt or other obligation 

owed to the company by one ormore holders of any of the shares 

of that company or of another company within the same group of 

companies,” 

(l) by the insertion, immediately before the definition of “effective date”, of the 15 

following: 

“ “domesticated company” means a foreign company whose registration has 

been transferred to the Republic in terms of section 13 (5) to (9);” 

(m) by the substitution, for the definition of “group of companies”, of the 

following: 20 

““group of companies” means two or more companies that [share a holding 

company or subsidiary relationship]are related or inter-related as a result of 

one or more relationships contemplated in section 2 (1)(c)(i) or (ii);” 

(n) by the substitution, for the definition of “holding company”, of the following: 
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“ “holding company”, in relation to a subsidiary, means a juristic person [or 

undertaking]that controls that subsidiaryas a result of any circumstances 

contemplated in section 2 (2)(a) or 3 (1)(a);” 

(o) by the substitution in the definition of “inspector”, for the expression “section 

209”, of the expression “section 209(1)”; 5 

(p) by the substitution, for the definition of “inter-related”, of the following: 

““inter-related”, when used in respect of three or more persons, means 

persons who are related to one another in a linkedseries of relationships, such 

that two of the persons are related in a manner[as]contemplated in section 2 

(1)[(d)], and one of them is related to the third in any such manner, and so 10 

forth in an unbroken series;” 

(q) by the substitution in the definition of “investigator”, for the expression 

“section 209”, of the expression “section 209(3)”; 

(r) by the substitution in the definition of “knowing”, “knowingly” or “knows”, 

for paragraph (a), of the following: 15 

“(a) had actual knowledge of [that]the matter; or”  

(s) by the insertion, immediately after the definition of “knowing”, “knowingly” 

or “knows”, of the following: 

“ “liability” means a present obligation of an entity arising from past events, 

the settlement of which is expected to result in an outflow from the entity of 20 

resources embodying economic benefits;” 

(t) by the substitution, for the definition of “member”, of the following: 

“ “member”, when used in reference to–– 

(a) a close corporation, has the meaning set out in section 1 of the Close 

Corporations Act, 1984 (Act No. 69 of 1984); or 25 
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(b) a non-profit company,means a person who holds membership in, and 

specified rights in respect of, that non-profit company, as contemplated 

in Item 4 of Schedule 2;or 

(c) any other entity, means a person who is a constituent part of that entity;” 

(u) by the substitution, for the definition of “Memorandum of Incorporation”, 5 

of the following: 

“ “Memorandum”, or“Memorandum of Incorporation”, means the 

document, as amended from time to time, that sets out rights, duties and 

responsibilities of shareholders, directors and others within and in relation to a 

company, and other matters as contemplated in section 15, and by which–– 10 

(a) [that sets out rights, duties and responsibilities of shareholders, 

directors and others within and in relation to a company, and other 

matters as contemplated in section 15, and]the company was 

incorporated in terms of this Act, as contemplated in section 13; 

(b) [by which]a pre-existing company was structured and governed before the 15 

later of the–– 

(i) the effective date; or[the company was incorporated in terms of 

this Act, as contemplated in section 13 

(ii) the date it was converted to a company in terms of Schedule 2; 

or[a pre-existing company was structured and governed 20 

before the later of the–– 

 (aa) the effective date; or 

(bb) the date it was converted to a company in terms of 

Schedule 2;] 

  (c) a domesticated company is structured and governed;” 25 
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(v) by the substitution, for the definition of “ordinary resolution”, of the 

following: 

“ “ordinary resolution” meansa resolution adopted with the support of more 

than 50% of the voting rights exercised on the resolution, or a higher percentage 

as contemplated in section 65 (8)–– 5 

(a) at a shareholders meeting;[, with the support of more than 50% of the 

voting rights exercised on the resolution, or a higher percentage as 

contemplated in section 65 (8);] or 

(b) by holders of [a]the company’s securities acting other than at a meeting, 

as contemplated in section 60;” 10 

 

(w) by the substitution, for the definition of “personal liability company”,of the 

following: 

“ “personal liability company” means a profit company [whose 

Memorandum of Incorporation states that the company is a personal 15 

liability company, as contemplated]that satisfies the criteria in section8(2) 

(c);” 

(x) by the substitution, for the definition of “prescribed officer”,of the following: 

““prescribed officer” means [the holder of an office]a person who,within a 

company, performs any function that has been designated by the Minister in 20 

terms of section 66 [(11)](10);” 

(y) by the substitution in the definition of “private company”, for paragraph (a), 

of the following: 

“(a) is not a [company or a]public, personal liability, or state-owned 

company; and” 25 

(z) in the definition of “registration certificate” by–– 

(i) the insertion, at the end of paragraph (c), of the expression “or”; and 
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(ii) the insertion, immediately after paragraph (c), of the following: 

“(d) a domesticated company, means the certificate issued to it upon 

the transfer of its registration to the Republic in terms of section 

13 (5) to (9);” 

(aa) by the substitution, for the definition of “securities”, of the following: 5 

“ “securities”[has the meaning]means–– 

(a) any share issued, or authorised to be issued, by a profit company; or 

(b) anything falling within the meaning of “securities” asset out in section 1 

of the Securities Services Act, 2004 (Act No. 36 of 2004)[, and 

includes shares held in a private company];” 10 

(bb) by the insertion, immediately after the definition of “securities”, of the 

following: 

“ “securities register” means the register required to be established by a profit 

company in terms of section 50(1);” 

“ “series of integrated transactions” has the meaning set out in section 41 15 

(4)(b);” 

(cc) by the substitution, for the definition of “special resolution”, of the following: 

“ “special resolution” means[a resolution adopted]–– 

(a) in the case of a company, a resolution adopted with the support of at 

least 75% of the voting rights exercised on the resolution, or a different 20 

percentage as contemplated in section 65 (10)–– 

(i) at a shareholders meeting; or[, with the support of at least 75% 

of the voting rights exercised on the resolution, or a 

lowerpercentage as contemplated in section 65 (10); or] 

(ii) by holders of [a]the company’s securities acting other than at a 25 

meeting, as contemplated in section 60; or 
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(b) in the case of any other juristic person, a decision by the owner or 

owners of that person, or by another authorized person,that requires the 

highest level of support in order to be adopted, in terms of the relevant 

law under which that juristic person was incorporated;” 

 5 

(dd) by the substitution in the definition of “state-owned company”, for paragraph 

(a), of the following: 

“(a) [falls within the meaning of ‘state-owned enterprise’ in terms]is 

listed as a public entity in Schedule 2 or 3 of the Public Finance 

Management Act, 1999 (Act No. 1 of 1999); or ” 10 

(2) The principal Act is amended by the substitution–– 

(a) in sections 118(1)(c)(i) and 165(8)(a) for the expression “[interrelated]” of 

the expression “inter-related”;  

(b) in sections 28(4), 109(1)(a), 122(2), 133(1)(c), 134(1)(c), 135(3)(a)(i), 

159(1)(b), 162(5)(f) and (7)(b)(i), and 170(2)(b) and in Item 7(4) of Schedule 15 

5, for the expression “[irrespective whether]”, of the expression “irrespective 

of whether”; and 

(c) in the definition of ‘material’ in section 1, and in sections 31(2), and 

165(14)(b), for the word “[judgement]”, of the word “judgment”. 

(3) The heading of section 2 of the principal Act is hereby amended by the deletion of 20 

the words “[and inter-related]”. 

3. Amendment of section 4 of Act 71 of 2008 

Section 4 of the principal Act is hereby amended by–– 

(a) the substitution in subsection (1),for paragraph (a), of the following: 

“(a) the assets of the company or, [if the company is a member of a group of 25 

companies]in the case of a holding company, the [aggregate]consolidated 

assets of the company, as fairly valued, equal or exceed the liabilities of the 
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company or,[if the company is a member of a group of companies]in the 

case of a holding company,the[aggregate]consolidatedliabilities of the 

company, as fairly valued; and” 

(b) the substitution in subsection (2), for paragraph (c), of the following: 

“(c) unless the Memorandum of Incorporation of the company provides otherwise, 5 

[a person]when applying the test in respect of a distribution contemplated in 

paragraph (a) of the definition of ‘distribution’ in section 1, a person is not to 

[be regarded]include as a liability any amount that would be required, if the 

company were to be liquidated at the time of the distribution, to satisfy the 

preferential rights upon liquidation of shareholders whose preferential rights 10 

upon liquidation are superior to the preferential rights upon liquidation of 

those receiving the distribution.” 

4. Amendment of section 5 of Act 71 of 2008 

Section 5 of the principal Act is hereby amended by–– 

(a) the substitution, at the end of subsection (4)(b)(i), for the expression “section 49 (4)”, 15 

of the expression “sections 30 (8) or 49 (4)”; 

(b) the insertion, immediately after subsection (5), of the following: 

  “(6) If there is a conflict between any provision of this Act and a provision of the 

listing requirements of an exchange–– 

   (a) the provisions of both this Act and the listing requirements apply 20 

concurrently, to the extent that it is possible to apply and comply with 

one of the inconsistent provisions without contravening the second; and 

   (b) to the extent that it is impossible to apply and comply with one of the 

inconsistent provisions without contravening the second, the provisions 

of this Act prevail except to the extent that this Act expressly provides 25 

otherwise.” 



GOVERNMENT GAZETTE,  DD/MM/YYYY        No. xx       

DRAFT COMPANIES AMENDMENT BILL, 2010 

19 July 2010 

 

               Page 19 of 103 

 

 

19 

5. Amendment of section 6 of Act 71 of 2008 

Section 6 of the principal Act is hereby amended by–– 

(a) the substitution in subsection (1), for the opening phrase, of the following: 

“(1) A court, on application by the Commission,[or]Panel[,] or an exchange in 

respect of a company listed on that exchange, may declare any agreement, 5 

transaction, arrangement, resolution or provision of a company’s 

Memorandum of Incorporation or rules––” 

(b) the substitution, for subsection (7), of the following: 

“(7) An unaltered electronically or mechanically generated reproduction of any 

document, other than a share certificate, may be substituted for the original for 10 

any purpose for which the original could be used in terms of this Act, if that 

reproduction satisfies anyapplicable prescribed requirementsas to the form or 

manner of reproduction.” 

(c) the substitution in subsection (14), for paragraph (a), of the following: 

“(a) make regulations relating to the standards of operation, accessibility, technical 15 

requirements, service quality, and fees for the use of any system contemplated 

in subsection [13](13); and” 

(d) the insertion, immediately after subsection (14), of the following: 

“(15) To the extent that the specific content, or a particular effect, of any provision 

of a company’s Memorandum of Incorporation––  20 

(a) is required of the company by or in terms of any applicable public 

regulation, or by the listing requirements of an exchange; and 

(b) has the effect of negating, restricting, limiting, qualifying, extending or 

otherwise altering the substance or effect of an unalterable provision of 

the Act, 25 
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that provision of the company’s Memorandum of Incorporation must not be 

construed as being contrary to section 15 (1)(a).” 

6. Amendment of section 10 of Act 71 of 2008 

Section 10 of the principal Act is hereby amended by the substitution, for subsection (2), of 

the following: 5 

“(2) The following provisions of this Act, and any regulations made in respect of any such 

provisions, do not apply to a non-profit company: 

(a) Part D of Chapter 2 – Capitalisation of profit companies. 

(b) Part E of Chapter 2 – Securities registration and transfer. 

(c) Section 66 (8) and (9) and section 68 –Election of directors. 10 

[(c)] (d) Parts B and D of Chapter 3 – Company secretaries, and audit committees, 

except to the extent that an obligation to appoint a company secretary, auditor 

or audit committee arises in terms of––  

(i) a requirement in the company’s Memorandum of Incorporation, as 

contemplated in section 34 (2); or 15 

 (ii) regulations contemplated in section 30 (7). 

[(d)](e) Chapter 4 – Public offerings of company securities. 

[(e)](f) Chapter 5 –Takeovers, offers and fundamental transactions, except to the 

extent contemplated in Item 2 of Schedule 1.  

[(f)](g) Sections 146 (d), and 152 (3)(c) – Rights of shareholders to approve a business 20 

rescue plan, except to the extent that the non-profit company is itself a 

shareholder of a profit company that is engaged in business rescue 

proceedings. 

[(g)](h) Section 164 – Dissenting shareholders’ appraisal rights, except to the extent 

that the non-profit company is itself a shareholder of a profit company.”25 
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Part 2 – Amendments affecting Chapter 2 of the Principal Act 

7. Amendment of section 11 of Act 71 of 2008 

Section 11 of the principal Act is hereby amended by–– 

 (a) the substitution in subsection (1)(a)–– 5 

(i) for the opening phrase, of the following: 

“(a) may comprise one or morewords in any language, irrespective of 

whether[or not] the word or words are commonly used or contrived for 

the purpose, together with––” 

(ii) for paragraph (a)(ii), of the following: 10 

    “(ii) any of the following symbols: +, &, #, @, %, =;” 

 (b) the substitution, for subsection (2), of the following: 

“ (2) The name of a company must–– 

 (a) not be the same as[, or confusingly similar to]–– 

(i) the name of another company, domesticated company,registered 15 

external company, close corporation or co-operative[unless the 

company forms part of a group of companies using similar 

names]; 

(ii) a name registered for the use of a person, other than the company 

itself or a person controlling the company,as a defensive name in 20 

terms of section 12 (9), or as a business name in terms of the 

Business Names Act, 1960 (Act No. 27 of 1960)unless the 

registered user of that defensive name or business name has 

executed the necessary documents to transfer the registration in 

favour of the company; 25 
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(iii) a registered trade mark belonging to a person other than the 

company, or a mark in respect of which an application has been 

filed in the Republic for registration as a trade mark or a well-

known trademark as contemplated in section 35 of the Trade 

Marks Act, 1993 (Act No. 194 of 1993) unless the registered 5 

owner of that mark has consented in writing to the use of the mark 

as the name of the company; or 

(iv) a mark, word or expression the use of which is restricted or 

protected in terms of the Merchandise Marks Act, 1941 (Act No. 

17 of 1941), except to the extent permitted by or in terms of that 10 

Act;  

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a) unless, 

(i) in the case of names referred to in paragraph (a)(i), each company 

bearing any such similar nameis a memberof the same group of 15 

companies;  

(ii) in the case of a company name similar to a defensive name or to a 

business name referred to in paragraph (a)(ii), the company, or a 

person who controls the company, is the registered owner of that 

defensive name or business name;  20 

(iii) in the case of a name similar to a trade mark or mark referred to in 

paragraph (a)(iii), the company is the registered owner of the 

business name, trade mark, or mark, or is authorised by the 

registered owner to use it; or 

(iv) in the case of a name similar to a mark, word or expression 25 

referred to in paragraph (a)(iv), the use of that mark, word or 

expression by the company is permitted by or in terms of 

theMerchandise Marks Act, 1941; 
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[(b)](c)not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company–– 

 (i)  is part of, or associated with, any other person or entity; 

(ii) is an organ of state or a court, or is operated, sponsored, supported 

or endorsed by the State or by any organ of state or a court; 5 

(iii) is owned, managed or conducted by a person or persons having 

any particular educational designation or who is a regulated 

person or entity; 

(iv) is owned, operated, sponsored, supported or endorsed by, or 

enjoys the patronage of, any–– 10 

(aa) foreign state, head of state, head of government, 

government or administration or any department of such a 

government or administration; or 

(bb) international organisation; and 

[(c)](d)not include any word, expression or symbol that, in isolation or in 15 

context within the rest of the name, may reasonably be considered to 

constitute–– 

(i) propaganda for war; 

(ii) incitement of imminent violence; or 

(iii) advocacy of hatred based on race, ethnicity, gender or religion, or 20 

incitement to cause harm.” 

(c) the substitution in subsection (3), for paragraph (b), of the following: 

“(b) if the company’s Memorandum of Incorporation includes any provision 

contemplated in section 15 (2)(b) or (c)restricting or prohibiting the 

amendment of any particular provision of the Memorandum, the name 25 

must be immediately followed by the expression “(RF)”; and” 
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(d) the substitution in subsection (3)(c)(ii), for the expression “[(]Pty.[)]”, of the 

expression “Pty.” 

(e) the substitution, for subsection (4), of the following: 

 “(4) The Minister may prescribe–– 

(a) additional commonly recognised symbols for use in company 5 

names as contemplated in subsection (1)(a)(iii); and 

(b) alternative expressions, in any official language, which may be 

used in substitution for any expression required to follow a 

company’s name in terms of subsection (3).”  

8. Amendment of section 12 of Act 71 of 2008 10 

Section 12 of the principal Act is hereby amended by–– 

(a) the substitution, for subsection (2), of the following: 

“(2) The Commission must reserve each name as applied for in the name of the 

applicant, unless[the name as applied for is]–– 

(a) [the registered name of another company, close corporation or co-15 

operative;]the applicant is prohibited, in terms of section 11(2)(a), from 

using the name as applied for; or  

(b) [the name of a registered external company; or]the name as applied 

for is already reserved in terms of this section. 

[(c) already registered in terms of this section.]” 20 

(b) the substitution–– 

(i) in subsection (3)(a), for the expression “section 11 (2)[(a) or] (b)”, of the 

expression “section 11 (2)(b) or (c)”; and 
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(ii) in subsection (3)(b), for the expression “section 11 (2)[(c)]”, of the expression 

“section 11 (2)(d)”; 

(c) the substitution in subsection (8), for the opening phrase, of the following: 

“(8) In considering whether a person has abused, or may be attempting to abuse, 

the name reservation system as contemplated in subsection (6) or (7), the 5 

Commission, Tribunal or a court may consider any relevant conduct by that 

person or any related or inter-related person, including––” 

(d) the insertion, immediately after subsection (9), of the following: 

“(10) The registration of a defensive name may be transferred to another person by 

notice in the prescribed manner and form and upon payment of the prescribed 10 

fee.” 

9. Amendment of section 13 of Act 71 of 2008 

Section 13 of the principal Act is hereby amended by–– 

(a)  the substitution, for the section heading, of the following: 

“Right to incorporate company or transfer the registration of foreign company” 15 

(b) the substitution in subsection (1), for the opening phrase, of the following: 

“(1) One or more persons, or an organ of state, may incorporate a profit company, 

andan organ of state, a juristic person, or three or more persons acting in 

common, may incorporate a non-profit company, by––” 

(c) the substitution in subsection (2), for paragraph (a), of the following: 20 

 “(a) filed in the prescribed manner and form, together with the prescribed fee; and” 

(d) the insertion,immediately after subsection (4), of the following: 

“(5) Subject to subsections (6) and (7), a foreign company may apply in the 

prescribed manner and form, and with the prescribed application fee, to 
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transfer its registration to the Republic from the foreign jurisdiction in which it 

is registered, and thereafter exist as a company in terms of this Act as if it had 

been originally so incorporated and registered. 

“(6) A foreign company may transfer its registration as contemplated in subsection 

(5) if–– 5 

(a) the law of the jurisdiction in which the company is registered permits 

such a transfer, and the company has complied with the requirements 

of that law in relation to the transfer; 

(b) the transfer has been approved by the company’s shareholders–– 

(i) in accordance with the law of the jurisdiction in which the 10 

company is registered, if that law imposes such a requirement; or 

(ii) by the equivalent of a special resolution in terms of this Act, if the 

law of the jurisdiction in which the company is registered does 

not require such shareholder approval; 

(c) the whole or greater part of its assets and undertaking are within the 15 

Republic, other than the assets and undertaking of any subsidiary that 

is incorporated outside the Republic; 

(d) the majority of its shareholders are resident in the Republic; 

(e) the majority of its directors are or will be South African citizens; and 

(f) immediately following the transfer of registration, the company–– 20 

(i) will satisfy the solvency and liquidity test; and 

(ii) will no longer be registered in another jurisdiction. 

“(7) Despite satisfying the requirements of subsection (6), a foreign company may 

not transfer its registration to the Republic as contemplated in subsection (5) 

if–– 25 
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(a) the foreign company–– 

(i) is permitted, in terms of any law or its Articles or Memorandum 

of Incorporation, to issue bearer shares; or 

(ii) has issued any bearer shares that remain issued;  

(b) the foreign company is in liquidation; 5 

(c) a receiver or manager has been appointed, whether by a court or 

otherwise, in relation to the property of the foreign company;  

(d)  the foreign company–– 

(i) is engaged in proceedings comparable to business rescue 

proceedings in terms of this Act; or 10 

(ii) is subject to an approved plan, or a court order, comparable to an 

approved business rescue plan in terms of this Act; or 

(iii) has entered into a compromise or arrangement with a creditor, and 

the compromise or arrangement is in force; or 

(e) an application has been made to a court in any jurisdiction, and not fully 15 

disposed of–– 

(i)  to put the foreign company into liquidation, to wind it up or to 

have it declared insolvent; 

(ii) for the approval of a compromise or arrangement between the 

foreign company and a creditor; or 20 

(cc) for the appointment of a receiver or administrator in relation to 

any property of the foreign company. 

“(8) The Minister may make regulations–– 
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(a) prescribing forms and procedures for the consideration of applications 

contemplated in subsection 5; 

(b) for the registration of domesticated companies as contemplated in 

subsections (5) to (7) and for the issuing of registration certificates to 

such companies; and 5 

(c) establishing requirements for each domesticated company to bring its 

Memorandum of Incorporation into harmony with this Act. 

“(9) Subsections (3) and (4) and section 14, each read what the changes required by 

the context, apply to an application in terms of subsections(5) to (7). 

(10)  The registration of a domesticated company in terms of subsections (5) to (9) 10 

does not–– 

(a)  establish a new juristic person; 

(b)  prejudice or affect the identity of the body corporate constituted by that 

domesticated company, or its continuity as a juristic person; 

(c) prejudice the rights of any person or affect the property, rights, liabilities 15 

or obligations of that juristic person; or 

(d) render ineffective any legal proceedings by or against that juristic 

person.” 

10. Amendment of section 14 of Act 71 of 2008 

Section 14 of the principal Act is hereby amended by–– 20 

(a) the substitution in subsection (1), for the opening phrase, of the following: 

“(1) As soon as practicable after accepting a Notice of Incorporation in terms of 

section 13(1), or an application for the domestication of a foreign company in 

terms of section 13 (5), the Commission must––” 

(b) the substitution in subsection (2)(b), for the opening phrase, of the following: 25 
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“(b) is [the same as the name of another company, close corporation or co-

operative,]a name that the company is prohibited, in terms of section 11(2)(a), 

from using,or is reserved in terms of section 12 for a person other than one of 

the incorporators, the Commission––” 

(c) the substitution in subsection (2)(b)(i), for the expression “[(]Pty.[)]”, of the 5 

expression “Pty.” 

(d) the substitution–– 

(i) in the opening phrase of subsection (3), for the expression “subsection [(2)]”, 

of the expression “subsection (1)”. 

(ii) in subsection (3)(a), for the expression “section 11 (2)[(a) or] (b)”, of the 10 

expression “section 11 (2)(b) or (c)”; and 

(ii) in subsection (3)(b), for the expression “section 11 (2)[(c)]”, of the expression 

“section 11 (2)(d)”; 

11. Amendment of section 15 of Act 71 of 2008 

Section 15 of the principal Act is hereby amended by–– 15 

(a) The insertion, at the end of subsection (1)(b), of the words “, subject to section 6 

(15)” 

(b) the substitution in subsection (2), for paragraph (b), of the following: 

“(b) contain any[special conditions applicable to the company, and any] 

restrictive or procedural requirement [for the amendment of any such 20 

condition]in addition to the requirements set out in section 16, impeding the 

amendment of any particular provision of the Memorandum of Incorporation; 

or” 

(c) the substitution in subsection (4)(b), for sub-paragraph (i), of the following: 

“(i) [20]10 business days after the rule [is published in terms of subsection 25 

(3)(a)]is filed in terms of subsection (3)(b); or” 
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(d) the substitution, for subsection (5), of the following: 

“(5) If a rule that has been [published]filed in terms of subsection (3) is[not] 

subsequently–– 

(a)  ratified as contemplated in subsection (4)(c), the company must file a 

notice of ratification within 5 business days in the prescribed manner 5 

and form; or 

(b)  not ratified when put to a vote–– 

(i) the company must file a notice of non-ratification within 5 

business days after the vote, in the prescribed manner and form; 

and 10 

(ii)  the company’s board may not make a substantially similar rule 

within the ensuing 12 months, unless it has been approved in 

advance by ordinary resolution[at a]of theshareholders.   

[meeting.]” 

(e) the insertion, immediately after subsection (5), of the following: 15 

“(5A) Any failure to ratify the rules of a company does not affect the validity of 

anything done in terms of those rules during the period that they had interim 

effect as provided in subsection (4)(c)(i).” 

(f) the substitution in subsection (6)(c), for subparagraph (ii), of the following: 

“(ii) any other person serving the company [as a member of the audit committee 20 

or]as a member of a committee of the board,” 

12. Amendment of section 16 of Act 71 of 2008 

Section 16 of the principal Act is hereby amended by–– 

(a) the substitution, for subsection (9), of the following: 
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“(9) An amendment to a Company’s Memorandum of Incorporation takes 

effect[from the later of]––  

(a) [the date on, and time at, which the Commission accepts the filing 

of the Notice of Amendment]in the case of an amendment that 

changes the name of the company, on the date set out in the amended 5 

registration certificate issued by the Commission in terms of 

subsection (8), read with section 14 (1)(b)(iii); or 

 (b) in any other case, on the later of–– 

(i) the date on, and time at, which the Notice of Amendment is filed; 

or 10 

(ii) the date, if any, set out in the Notice of Amendment.” 

(b) the insertion, immediately after subsection (9), of the following: 

“(10) If an amendment to the Memorandum of Incorporation of a personal liability 

company has the effect of transforming that company into any other category 

of company, the company must give at least 10 business days advance notice 15 

of the filing of the notice of amendment to–– 

(a) any professional or industry regulatory authority that has jurisdiction 

over the business activities carried on by the company; and 

(b) any persons who––  

(i) in their dealings with the company, may reasonably be considered 20 

to have acted in reliance upon the joint and several liability of any 

of the directors for the debts and liabilities of the company; or 

(ii) may be adversely affected if the joint and several liability of any 

of the directors for the debts and liabilities of the company is 

terminated as a consequence of the amendment to the 25 

Memorandum of Incorporation. 
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“(11) A person who receives, or is entitled to receive, a notice in terms of subsection (10) 

may apply to a court in the prescribed manner and form for an order sufficient to 

protect the interests of that person.” 

13. Amendment of section 19 of Act 71 of 2008 

Section 19 of the principal Act is hereby amended by the substitution, for subsection (5), of 5 

the following: 

“(5) A person must be regarded as having [received]notice andknowledge of––  

(a) any provision of a company’s Memorandum of Incorporation contemplated in 

section 15(2)(b) or (c)if the company’s name includes the element “RF” as 

contemplated in section 11(3)(b), and the company’sNotice of Incorporation or 10 

a subsequentNotice of Amendment has drawn attention to the 

relevantprovision, as contemplated in section 13(3); [or]and 

(b) the effect of subsection (3) on a personal liability company.” 

14. Amendment of section 20 of Act 71 of 2008 

Section 20 of the principal Act is hereby amended by–– 15 

(a) the substitution in each of subsections (4) and (5), for the expression “[may take 

proceedings]”,of the expression “may apply tothe High Court for an appropriate 

order”; 

(b) the substitution in subsection (6), for the expression “fraudulently or due to gross 

negligence”, of the expression “knowingly, wilfully, intentionally, fraudulently or 20 

due to gross negligence”; 

(c) the insertion, immediately after subsection (8), of the following: 

“(9) If, on application by an interested person or in any proceedings in which a 

company is involved, a court finds that the incorporation of the company, any 

use of the company, or any act by or on behalf of the company, constitutes an 25 
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unconscionable abuse of the juristic personality of the company as a separate 

entity, the court may–– 

(a) declare that the company is to be deemed not to be a juristic person in 

respect of any right, obligation or liability of the company or of a 

shareholder of the company or, in the case of a non-profit company, a 5 

member of the company, or of another person specified in the 

declaration; and 

(b) make any further order the court considers appropriate to give effect to a 

declaration contemplated in paragraph (a).” 

15. Amendment of section 23 of Act 71 of 2008 10 

Section 23 of the principal Act is hereby amended by–– 

(a) the substitution in subsection (1), for paragraph (b), of the following: 

“(b) as an external profit company, in any other case.[if, within the jurisdiction in 

which it was incorporated, it meets legislative or definitional requirements 

that are comparable to the legislative or definitional requirements of a 15 

profit company incorporated under this Act.]” 

(b) the substitution, for subsection (2), of the following: 

“(2) For the purposes of subsection (1), and the definition of “external company” as 

set out in section 1,a foreign company[isnot to] must be regarded as 

“conducting business, or non-profit activities, as the case may be, within the 20 

Republic”[, unless] ifthat foreign company––[is engaged in, or has engaged 

in, one or more of the following activities within the Republic:] 

(a) is a party to one or more employment contracts within the Republic; or 

(b)  subject to subsection (2A), is engaging in a course of conduct, or has 

engaged in a course or pattern of activities within the Republic over a 25 

period of at least six months, such as would lead a person to reasonably 
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conclude that the company intended to continually engage in business or 

non-profit activities within the Republic. 

“(2A) When applying subsection (2)(b), a foreign company must not be regarded as 

“conducting business activities, or non-profit activities, as the case may be, 

within the Republic” solely on the ground that the foreign company is or has 5 

engaged in one or more of the following activities: 

(a) Holding a meeting or meetings within the Republicof the shareholders 

or board of the foreign company, or otherwise conducting any of the 

company’s internal affairs[of the company] within the Republic; 

 (b) establishing or maintaining any bank or other financial accountswithin 10 

the Republic; 

 (c) establishing or maintaining offices or agencies within the Republic for 

the transfer, exchange, or registration of the foreign company’s own 

securities; 

 (d) creating or acquiring any debtswithin the Republic, or any mortgages or 15 

security interests in any property within the Republic; 

 (e) securing or collecting any debt, or enforcing any mortgage or security 

interestwithin the Republic; or 

 (f) acquiring any interest in any property within the Republic.[; and] 

 [(g) entering into contracts of employment.]” 20 

 (c) by the substitution in subsection (4), for the expression “subsection [(2)](b)(ii)”, of 

the expression “subsection (3)(b)(ii)”. 

 (d) by the substitution in subsection (6), for the expression “within [12] months”, of the 

expression “within six months”. 
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16. Amendment of section 24 of Act 71 of 2008 

Section 24 of the principal Act is hereby amended by–– 

(a) the substitution in subsection (3), for paragraph (b), of the following: 

 “(b) a record of its directors, including–– 

(i) [details of any person who has served as a director of the company, 5 

for a period of seven years after the person ceases to serve as a 

director]all the information required in terms of subsection (5) with 

respect to each current director at any particular time; and 

(ii)  with respect to each past director, the information [required by or in 

terms of subsection (5)]complied in terms of sub-paragraph (i), which 10 

must be retained for seven years after the past director retired from the 

company;” 

(b) the further substitution in subsection (3), for paragraph (d), of the following: 

  “(d) notice and minutes of all shareholders meetings, including–– 

(i) all resolutions adopted by them[, for seven years after the date each 15 

such resolution was adopted]; and 

(ii) any document that was made available by the company to the holders of 

securities in relation to each such resolution, [;] 

  for seven years after the date each such resolution was adopted;” 

(c)  the substitution, for subsection (4), of the following: 20 

“(4) In addition to the requirements of subsection (3), every [profit] company must 

maintain–– 

(a) a securities register or its equivalent, as required by section 50[; and], in 

the case of a profit company, or a member’s register in the case of a 

non-profit company that has members; 25 
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(b) the records required in terms of section 85, if that section applies to the 

company[.]; and 

(c) the company’s registration certificate.” 

17. Amendment of section 26 of Act 71 of 2008 

Section 26 of the principal Act is hereby amended by–– 5 

 (a) The substitution for subsections (1) to (3) of the following: 

“(1) A person who holds or has a beneficial interest in any securities issued by a 

profit company[––], or who is a member of a non-profit company, has a right 

to inspect and copy,without any charge for any such inspection or upon 

payment of no more than the prescribed maximum charge for any such 10 

copy,the information contained in the following records of the company[––]: 

 (a)  the company’s Memorandum of Incorporation and any amendments to 

it, and any rules made by the company, as mentioned in section 24 

(3)(a); 

(b) the records respecting the company’s directors, as mentioned in section 15 

24 (3)(b) 

(c) the reports to annual meetings, and annual financial statements, as 

mentioned in section 24 (3) (c)(i) and (ii); 

(d) the notices and minutes of annual meetings, and communications 

mentioned in section 24 (3) (d) and (e), but the reference in section 20 

24(3)(d) to shareholders meetings, and the reference in section 24(3)(e) 

to communications sent to holders of a company’s securities, must be 

regarded in the case of a non-profit company as referring to a meeting of 

members, or communication to members, respectively; and 

(e) the securities register of a profit company, or the members register of a 25 

non-profit company that has members, as mentioned in section 24 (4). 
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“(2)  A person not contemplated in subsection (1) has a right to inspect the 

securities register of a profit company, or the members register of a non-profit 

company that has members, or the register of directors of a company, upon 

payment of an amount not exceeding the prescribed maximum fee for any such 

inspection. 5 

“[(2)] (3) In addition to the information rights set out in subsections[(1)(a)] (1) 

and (2), the Memorandum of Incorporation of a company may establish 

additional information rights of any person, with respect to any information 

pertaining to the company, but no such right may negate or diminish any 

mandatory protection of any record [, as set out in] required by or in terms of 10 

Part 3 of the Promotion of Access to Information Act, 2000 (Act No.2 of 

2000). 

[(3)](4) A person may exercise the rights set out in subsection (1) or (2), or 

contemplated in subsection (3)–– 

(a) for a reasonable period during business hours; 15 

(b) by direct request made to a company in the prescribed manner, 

either in person, or through an attorney or other personal 

representative designated in writing; [or]and 

 (c) in accordance with the Promotion of Access to Information Act, 

2000 (Act No. 2 of 2000).” 20 

(b) the re-numbering of subsections(4), (5) and (6) as subsection (5), (6) and (7), 

respectively; and 

 (c) the insertion in subsection (7), in both paragraphs (a) and (b), immediately after the 

words “this section”, of the expression “or section 31”. 

18. Amendment of section 27 of Act 71 of 2008 25 

Section 27 of the principal Act is hereby amended by the substitution, for subsection (6), of 

the following: 




